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Cumments as Sﬁbml#cd, May 9, 2002

Attention: Docket No. 2000-11

“Mutual Savings Associations, Mutual Holding Company
Reorganizations, and Conversions From Mutual to Stock Form”

From: Ed Frasor

195 Marine Street
Farmingdale, NY 11735
Tel: 631-293-7393

E-mail; efraser@@msn.com
May 9, 2002

To:
regs comment@ots.trens. gov
Attention Docket No. 2002-11
[ovbmitted by e-mail]
or FAX Number (202} 906-6518,
Arstention Same Docket No. 2002-11
Regulation Coniments
Chicl Counscl’s Office
Office of Thrifl Supervision
1700 G Street, NW
Washington, DC 20552
Gencral E-mail: public.info@iots.wreas pov

Doar Sirs:

Afier reading through the new Proposed Rules, it is easy to feel a bil of a step backward aficr 18 months
since the Just comment period closed. It is ofien quite disappointing 10 read at the end of small scctions
through the document “Afler considering the commenis ... OTS is re-proposing the regulation ac
originally proposed.” This is disappointing when some of the comment Jetters submitted for Dockets
2000-86 and 2000-57 addressed several ndditional shoricormings that are wruly shoricomings. Additionally,
subsequent convergations with OTS publicly and privately indicuted their intention to corsect or at least
addrces some of those problems. My immediate reaction is that basically only conflicis between
regulatory agencies, snd mis-statements of detail. where sctually changed. However, T realize that other
changes have boen put.into place and routinely followed. Also, to be fair, this is a big 1ask, and there also
i at Jeagt one exceplion. Tt was markelplace crested, not regulalor crested, bt itis new. Since July 2000,
there have beon several re-mntualizetion transactions, and dealing with this fairly is now addressed.

I note that the earlier enthusiastic call for comments that surrounded release of Dockets 2000-56 and 2000-
57 is not in 2002-11, cither, Perhaps it was viewed as too big an agenda. although conument on some of the
thoughts would have been of interest. Bspecially disappointing is that there is no reference now 10 any
request for comments from “Investors™ specifically, cven though many of the issues the OTS addresses
hete relate more 10 that aspect than to banking “safety and soundncsg” issues.

While perhaps il is pereeived that all bank stocks have had strong investor demand and good price
appreciation since July 2000 when the original Docket requests were made, and therefore this is an issuc
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that has taken carc of itself and doesn’t noced to be addressed, that would be a serioue mistake. A major part
of thut appreciation was recovery, in part certainly helped initially by the proposals for a few new OTS
rules |about stock buyback and dividend waivers]. There are still issves (hat need to be addressed thai
might help maintain a more investor friendly perception. That might also help precinde the loss of
confidence in these stocks for the 2 years preceding July 2000 when so many investors “lost heart” and lost
money investing in their local conununity bank stock offerings — and sold out. a1 Josses.

1 would add that referencing the 46 comment letiers {or Dockels 2000-56 and 2000-57 of course offers

additional thougiis nol referenced corrently. This includes comments 1 also have submitted, and still feel
relate 1o this topic.

One final roquest, which would require a change in current procedure and roquirements: 11 wonld be
wondarful if an agency requesting comment, and recciving comiment [in this case back in November 2000)
could acknowledge that. especially 10 notify those who submitied the 46 comment letters that the result of

that effort has been published, and that there will be a new comment period running from April 6, 2002
through May 9, 2002.

1 ereatly approciaie vonr consideration.
Sincerely,

Ed Fraser

Additional Comments by Section:

1V, Item-by-item Summary, sections A Lo I concerning Business Plans.
There are two philosophical views (hat 1 think are against the currently described bhusitiess plan.

First. from an investor’s vicw, common stock or cquity must be viewed as high-cost capilal. Selling
stock to raisc equity capital for an already well-capitalized institution is not going to be justifiable in
all but the absoluicly most extreme cases. This is not an industry with a large need for capital 10
expand, restructure, or modernize. Hence, ROE and ROA justificalions are not an honesl criteria, 50
{he resulling conclusions will of course be forced or contrived, just to satisly he regulatory
requirement.

Second, 1rving to have a fair overvicw, a depository institution can choose 10 opcralc in one of three
forins.

- T can operaic as a non-profil, like the Salvation Army, and cven be run by people wnrkmg for no

pay or modesl pay In tlmt fown, cmcncnﬂy o, itecande a wonderml mmmunﬂy nstinnion — like
ging 6 g Howcver, they src a

volunmcr cﬂoﬂ prclly much unuffemcd by mx mcemwcs [they dun t camm much money] or other
regulatory cnconragement,

- It can opcrate as A mumal institution that scoks to be efficiently run and provide lower comt
services by deliberately having a low return on equity.

~ It can operate as cithor a siock or mutual institotion, seck to be efficiently run, and scck to carti a
proper ROE. 1n our sociely, capital and risk ahways flow in the Jong term to where that capital has
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the best risk-adjusted return, the basio definition of capitalism. An institotion secking the best
fong-term business approach is certainly justified in trying to do this,

1 would wonder about sn Institution in the first or sccond case converting 1o stock form — kind of like
the Salvation Ariny selling stock, However, in the third case, I see mutvality as an historic
anachronism. Ag time goee along, the buildup in “un-owned™ equily also builds up conientiousness
about how it is used, who can bencfit from i, etc., ete. The conversion rules of decader past tried to
focus on converling by distributing ownership in » fair way. Realistically, 1 prefer to say “a somewhat
fair way,” because that is the best we can achieve. T think this is the real approach. The Regulators’
role should nol be 1o require “business” rcagons for conversion. Sometimes it helps to look from the
other extreme. Jn some cascs perhaps it conld be asked if there should be s “business plan” for an
institution (o slay as a mutual — perhaps demonstiie a low ROE goal, full disclosure of all
management perks, etc,?

Conclusion: There should be no plan or nced required 10 change 1o an MHC or stockholder owned
instilution.

IV. Item-by-item Summary, section E concerning MHC's and Mutuality

Enhancing (he alractiveness of the MHC structure docs require enhiancing its atiractiveness to the
invesior — whether emiployee. depositor. or outside investor. This not only includes making the
struciure more transparent. bul also having fewer things undefined. Some specific needs:

1. Currcmily. stock is sold to the public and significant capital raised. Frequently the market price of
these shares has Iater been far below their seplacement value, significantly below a price other
inslitulions would be willing to sell their similar asscis at, and sometimes even below their original
price. 1L is an easy decision (o sce the valuc in buying shares back. However, buying them back in
the curvent MHC owned iniermediate holding company is odd. By buying these shares using
money raised from public investors but “assigncd” 10 the MHC, the majority percentage of any
bengfit of the stock repurchase accrucs 10 enhancing the value of the non-subscribing depositors’
shares. Not only do I view this as happening at the subscribing depositors {or stockholders’]
expense, but the current procedure for a second step effectively calls Jor reselling that majority
portion of these shares in the second siep. Depending on tho market climate at that time, there can
wind up boing an actual loss beecnuse 1hose shares effectively wind up being resold cheaper than
they were bought back at. The cffect is 1o ereale uncertainty in what should be a real value in
stock buyback, Conceptually this can be enslly solved, but not without some Jegal work for the
lawyers.

Currently, the Intermediate Mutust Holding Company is in the wrong place! There ghould

instcad — or in addition - be an intcrmediaic holding company owned by the minority

shareholders. The minorily sharcs issued by the MHC 1epresemt a fixed percentage esiablishied a

conversion or when (his inicrmediaie helding company is sci. up, and shares are issued by it 10 the

public stockholders, Initially the shares might be exactly equivalent 10 MHC shares, bui as the

intermedimic holding company bought back sharcs, 1his ratio would change. The consiant would
LY hr co NEYraT) 0 i ;) i L L=

M.

(] alwavs be owned by the minority sharcholders - it

would not drop due 10 stock buybacks.
Consider the problem another way. If an MHC is 40% publicly owncd snd they pay a $1.00 cash
dividend, after cven 40% in income taxes a stockholder wonld have $.60 Jefl (hat could be used
10 buy stock porsonally.  If this same MHC instead pays no dividend and nsed the $1.00 {o buy
stack, 1the stockholder’s portion is reully only $.40, as that's the stockholders’ 40% intercst in the

$1.00. Hence, a stockholder in this MHC gets $.60, or 50% more value out of 4 cash dividend,
afler 1ax at a wop rate, than ot of the $.40 worth of stock froun 8 buyback.
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Whether this new Imermediate Mutunl Holding Company is sel up afler the siock offering, or as
part of the stock affering, it should correct another one of the chortcominge of the structure. J
could add fthat if it were sot up with the inifial stock offering, there can be additional ways tha
offering proceods can be handled and retained that could furthor enhance the MIC idea.

A concern might be that there is a requirement 10 protect the interects of the deposilors, and this
may be vnfair to them in some way. Definition of 1his responsibility would be in cveryone's
interest, Jnserling the comment from my #2000-56 comments:

1 think it is a questionable agenda to have W scorue earnings, book value, and other enhancemenis
to increase the value of the unsold shares of the MHC, for 1he supposed benefit of those who
freely clected not 1o buy shares in the first offering. T'o incentivise investors to own the stock, and
management to apply focused diligence to make the institution more valuable, the issued stock has
10 pet, or huve the potential 1o gel. more underlying value. While it is specified that there is a
fiduciary duty 1o “protect the inerests of the depositors”, (his is a nebulous concept. 1t is not clear
that there really must be any obligation 1o preserve depositors’ equity in un MHC institwtion
indefinitely after they have had that opporiunity to buy stock, More importantly, 1 think it should
be specifically spelled out that there should be absolutely no regquirement fo prow or enhance
that eguity ampunt aftributed to the unsold shares. That would then be in the offering
prospectus, would clarify a board’s obligations, and would define the inderstanding for the
repulators as well

3, Mutual institutions have by free choice established good charitable endcavars in their
communitics over (he ycars, some being “institutionalized” by sctting up specific trust funds and
charitable foundations. However, once capital is raised by selling shares to stockholders, this
creates 4 new constituency with some interest in the conservancy of any assel. Currently these
stockholders have provided part of the capital in the majority owned MHC pari, and that adds a
problem. A solulion would be 1o expressly state that an MHC with minority stockholders cannot
in any cose cstablish or donate funds fo set up a charitable foundation or trust us purt of a full
conversion, of “second step”, cven should the shares ar funds be supposcdly solcly out of the
MHC itself [because that isn't fully the actual case], Therc is a scrious Rduciary responsibility 10
minority sharcholders that would come in1o question, and a regulatory statement about that would
climinate any pressures inside or oniside the institution 10 so distribme capital. 1t wonld slso save
likely liligation costs that could arise from efforts to sci up such a charity.

ltem-by-itemn Summary, section } concerning Charitable Organizations:

In addition 10 the comments immediotely sbove specifically about MHC “second stcp” Charitable
Foundations”, the following wonld bo a most imporianl change for any MIZC or Standard Conversion
offering. In this section, OTS wording provides for the crealion of a charitable foundaion using cash
or company stock. 1t Is very desirable for this to be also possibie using instead specific asscis the
bank may currently bave — in particular correm sceurities holdings. There are many bonefis 10
doing thal instead of cash or bank shares. In the corront theme of diversification being politically
cofrecl, have difforent securities not relawcd 1o the bank's stock should be accoptable. More
importantly, however, il allows the use of appreciated sccuritics that the bank might alrcady own. 1t
also dilutes 1he other siockholder’s shares Iess for the cxact same stuied “dollar valuc” of the gift, In

n uscd by an institation 10 fund a charitable fonndation in

prior yoars as A murual, so the idea is not a ncw philosophy in giving.

Item-by-item Summary, section N concerning Mutunl Holding Company Revisions:
Part 3. Second Step Conversions of MHC’s:

Existing MHC stock, and the stockholders themsclves, arc given ¢xtra unceriainty and troe second-
class riphts 10 paniicipatc in 3 “sccond step” offering. Also, the amount of that cwnership should not

rrenl rules alrcady In PIace In other repudutiuome.
g A hpyong ie curen e alrody oy
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Currently, stockholder capital forms some of the capital of the majority owned portion of the MHC,
and the sale of slock represents both a market risk and a dilution of the outstanding stock. For both
1hese reasons, 1t would be fair to give existing stockholders priority rights 1o buy additional stock, not
rights below everyone clse except communily jand in some cases worse than community]

Additionully, a stockholder’s right to buy stock should aot be reduced by the numnber of shares
already owned, This happens whother the sharcholder is an employee, depositor, or ontside inveslor.
1 also creales offerings where the snansgement may have a different. apenda in the siock eale because
they are preclhrding from buying shares because of their existing holdings. While it mightt socmn a well-
meaning goal 1o offer as many people as possible a chance to buy stock, this shonld not be at the
expense of existing holders who have had their money at risk when others chose not to. Also, whether
management chooses o buy steck or not is usually a meaningful criteria for the averags investor to
consider ~ yel, here that information may well be lacking for an arbitrary reason. Of course, any
regulatosy limits cnvisioned in thc conversion rules from the 1970"s and 1980°s are not generslly
involved at all here, They still can apply, of course, but the current “deduction for cxisting sharcs
held” probably precludes just about any institution from reaching grenp ownership of even a fraction
of that amount, ‘




